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Abstract:
Last week came AOL Time Warner's long-threatened lawsuit against Microsoft over the browser wars of the ancient 1990s, the loser of which, Netscape, was later acquired by AOL. All media companies are struggling with a bad ad market, and AOL has been whacked lately for failing to keep the promise of its 2000 merger with Time Warner. Maybe AOL hopes to boost its lagging stock price by dangling in front of handicappers the prospect of a big settlement, but we don't see it.

Somebody is also bound to point out that Netscape's biggest problem lately hasn't been Microsoft but AOL's management. AOL could have promoted Netscape's browser to millions of AOL subscribers but chose to let the company atrophy instead. Now Netscape's market share has fallen to single digits.

Nobody needs to weep for Microsoft in its business negotiations, but AOL has been holding this lawsuit over [Bill Gates]'s head ever since AOL bought Netscape. The threat reportedly led to the breakdown last summer of talks about renewing AOL's privileged spot on the desktop of every Windows computer. Lest it be forgotten, that gift cinched AOL's status as the nation's dominant Internet service. AOL was eventually able to use its towering market value to grab Time Warner just before the bubble (and AOL's share price) collapsed.
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Business complains incessantly about a litigation explosion, and rightly so. Not mentioned is the fact that business itself is a prime contributor with lawsuits brought to sabotage a competitor in the marketplace.

Last week came AOL Time Warner's long-threatened lawsuit against Microsoft over the browser wars of the ancient 1990s, the loser of which, Netscape, was later acquired by AOL. All media companies are struggling with a bad ad market, and AOL has been whacked lately for failing to keep the promise of its 2000 merger with Time Warner. Maybe AOL hopes to boost its lagging stock price by dangling in front of handicappers the prospect of a big settlement, but we don't see it.

What we do see is that when companies become preoccupied with prosecuting their rivalries in courts and through politics, it's usually a sell signal. And AOL's case is not as lead-pipe as its media spin suggests.

Microsoft's sin amounts to making a better browser than Netscape's and giving it away free. Not even the Justice Department managed to prevail with a claim that Microsoft was a browser monopolist. AOL will have to argue to a judge that Microsoft should have stayed out of the browser market so Netscape could soak consumers for an inferior product.

Somebody is also bound to point out that Netscape's biggest problem lately hasn't been Microsoft but AOL's management. AOL could have promoted Netscape's browser to millions of AOL subscribers but chose to let the company atrophy instead. Now Netscape's market share has fallen to single digits.

Steve Case is a man of his word, though. The AOL Time Warner chairman made it clear several years ago he was more interested in pursuing his company's advantage in Washington than in the marketplace. He led the demand for "open access" to cable -- until he became a cable mogul himself by nabbing Time Warner, when he switched tunes. He proselytized for Justice's lawsuit against Microsoft, then embarrassed Justice by plopping down $10 billion to buy Netscape, the supposed victim, in the middle of the trial. Some victim.

You don't have to be Bill Gates to wonder if the latest lawsuit is aimed at supporting the nine state attorneys general who've been trying to scuttle Justice's attempts to settle the federal government's Microsoft suit. Bill Lockyer, the California AG who claims credit for rallying the renegades, might as well be on Mr. Case's payroll.

Don't say it too loud, but AOL has a stake in technological stasis, given its 33 million customers for no-speed dial-up Internet. The company's political campaigns have been a major factor in snarling up broadband efforts in red tape, politics and financial pessimism. CEOs who follow this route can earn a reputation for cynicism, and Mr. Case may come to regret his business-through-politics strategy. AOL's stock price took a beating after the Microsoft lawsuit was announced, falling to its lowest level since late 1998 in unusually heavy trading.

Nobody needs to weep for Microsoft in its business negotiations, but AOL has been holding this lawsuit over Bill Gates's head ever since AOL bought Netscape. The threat reportedly led to the breakdown last summer of talks about renewing AOL's privileged spot on the desktop of every Windows computer. Lest it be forgotten, that gift cinched AOL's status as the nation's dominant Internet service. AOL was eventually able to use its towering market value to grab Time Warner just before the bubble (and AOL's share price) collapsed.

Microsoft at the time was seeking to allay public fears (stoked by AOL's lobbyists) that it was trying to monopolize the Internet. We take nothing away from Mr. Case in terms of timing and shrewdness. But the question is why go for one more legal pound of flesh now from Microsoft if not to gain some further business advantage.

Many, including us, also wonder if there's a connection between last week's lawsuit and the recent surprise resignation of Gerald Levin. As the CEO from the Time Warner side, Mr. Levin was not steeped in Silicon Valley rivalries and he even had something of the corporate statesman about him. Carol Loomis's report in Fortune that Mr. Levin was forced out only adds to the suspicions.

The AOL suit arrives just when it looked as if the tech industry was finally burying some of its worst habits. Even Silicon Valley and the Baby Bells have begun to sing from the same sheet in Washington about the need to expedite broadband. AOL's lawsuit is a step backward to the bad old days of regulatory and legal ankle-biting that did so much to snuff out investors' faith in the bandwidth revolution. Apparently the lesson still hasn't been learned.
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