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Who Really Runs a Corporation, and How Do You Make Corporate Decisions? 

I.  The Board of Directors Crisis

II.  A Brief History of Corporations


A. 1600s- joint stock companies


B. 1800- restrictive statutes


C. 1800s- enabling statutes and the age of Railroads


D. New Jersey and the backlash against corporate power


E. Delaware and the 'race to the bottom'


F. 1900s- the 'perfection' of enabling statutes


G. Today- is corporate law trivial?

IV. Other Ways to Share The Risks & Rewards of Ownership 

V. Who Really Makes Decisions in a Corporation?  


A. Bearle & Means and the Theory of Managerial Capitalism


B. The Rise of Shareholder Activism


C. The limits of Shareholder Activism

VI. The Officers' Duty of Care- Who do you serve, and what If You Approve the Next "New Coke?"


A. The Basic Rule 


B. The Business Judgment Rule - The Wrigley Field Story and later cases


C. The Van Gorkem case


D. How Do Directors & Officers Protect Themselves Today?  

VII. The Board of Directors' Crisis

Who Owns What?

Investors




Microsoft Shareholders


Corporation




Microsoft Corporation


Assets (& Liabilities)


Software, buildings, etc.

The Corporation is the owner of the underlying business.

The Corporation is not the business itself.

The Investors do not own the underlying business.

The  New Man & New Woman Spa Corporation Board of Director Crisis
You are a vice president and a member of the board of directors of New Man and New Woman Spa Corporation, a public corporation that operates a chain of health spas.  You have held your position on the board for two years, having been nominated by the CEO.  Business has not been good and rents and salaries are high.  The corporation is deeply in debt to landlords, suppliers, utilities, and employees.  The corporation's method of operation is to require customers to pay a membership fee of $2,000 for one year, in advance.  All the money collected this way within the past year has been spent, except for $50,000 collected within the past week or so.  At regular meeting of the board, the CEO reviews the financial status of the corporation and says that she intends to spend the $50,000 on an advertising campaign that she hopes will turn the business around.  She has thus presented for your approval a standard draft board resolution that would give her authority to carry out the campaign:

RESOLVED, that the board hereby authorized the CEO to immediately spend an additional $50,000 on an advertising campaign of her choosing on behalf of the Corporation, and to take all necessary acts and to do all other things to carry out the purposes of this resolution.

She tells you that if the ad campaign does not work, there will be no alternative but to  close the doors and go out of business, in which case there will be no assets available for creditors or to pay wages owed to employees.  The CEO, who the board recruited four years ago from another industry, is adamant that this is the only viable course and insists that it be followed if she is to remain as CEO. An independent consulting firm whose business judgment you respect says that in their opinion the chances of success of the ad campaign is about 15-20%. In the meantime, you know that the corporation is continuing to sign up new customers (who pay $2,000 each) and to hire new employees, many of whom have families to support and who would be unemployed were it not for the company.  A few of the shareholders of the corporation are people of modest means who are your friends and who invested on the basis of your recommendation.  You are about to meet to discuss the matter and vote on the proposal. Time is of the essence.  (Assume initially that you have ruled out resignation.)  Please form a group of five that together will act as board members and discuss and vote on the resolution. Be prepared to defend your decision. 

* * *
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