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Conflict & Decision Making

Summer 2000 Professor Seth Freeman

Class 5 - Using Critical Thinking to See a Problem from Different Viewpoints

"Many things are true, but how do they fit in?"

I. Introduction- Weighing Competing Arguments about a Hard Decision


A. The Parking Lot Case- What if We Ignore Competing Arguments?


B. The Bay of Pigs Crisis and the Cuban Missile Crisis


C. But if I Consider Competing Arguments, Won't I be Paralyzed into Indecision?


D. A Seemingly Paradoxical Idea

II. Why Learn About Law in an Economics Course?

A.  Reasons to develop your ability to reason critically

B. Critical Thinking in a Nutshell- testing the validity of an idea against other truths

III. How Does a Lawyer Argue a Case?

A. Stare Decisis and the use of precedent

1. Cases with similar facts, issues should have similar outcomes

2. Promotes uniformity, stability, fairness

3. Binding and persuasive authority


a. the hierarchy of courts


b. sister courts

4. Distinguishing unhelpful cases ('unsimilar')

5. Analogizing to helpful cases ('similar')

6. Brainard and Douglas cases

7. Subway Pull Case

8. Synthesizing a solution to the Subway Pull Case


B. Key Tools in Critical Thinking



1. Testing a proposition against a  standard of truth 



2. Asking what words mean



3. Marshaling arguments- asking for reasons why the idea is valid 



4. Seeing counter-arguments- seeking reasons criticisms may be right, wrong 

5. Drawing distinctions

6. Considering what if...

7. Synthesizing

V. Applications



1. The "To the Editor!" Challenge!



2. Listening to and disagreeing with Professors, writers, TV commentators



3. Disagreeing in class with proposed solutions to economic dilemmas 

4. Listening to and disagreeing with colleagues about economic decisions

Brainard v. Harvey (1972)

Plaintiff is an elderly man who lived in a small building in a high crime area. The building had poor lighting on its front porch and a continuously unlocked outer door. As plaintiff was about to enter the building one night, the outer door was jerked open by an unknown youth who had been hiding inside. The youth struck and robbed the plaintiff. Plaintiff brought suit against the landlord, but the trial judge granted defendant's motion for a directed verdict of no cause of action.

We reverse. We have from time to time held that persons are liable for. negligently exposing others to foreseeable criminal activities, and this is such a case. The inadequate lighting and locks were physical defects in a common area of the building under the landlord's control; this would be a far different case if the building had not contained such defects. The landlord's negligence in failing to repair them made it more likely than not that plaintiff would be victimized by a criminal attack.

Douglas v. Archer Professional Building, Inc. (1976)

In 1968, a mental health clinic leased and began occupying an office on the fifth floor of the Archer Professional Building. About two years later, an outpatient at the center stabbed Carol Douglas, a physician with an office in the building, while both of them were riding in the building's elevator. Dr. Douglas brought suit against the owner of the building. At trial, the director of the clinic testified that the stabbing was the first such incident in his ten years of experience with such programs. There was also testimony that before the incident other tenants in the building had voiced concern over use of the elevators and stairwells by the clinic's patients. Dr. Douglas won a jury verdict for $115,000 in damages. Archer appealed.

How should the appeals court rule? With the Brainard case in mind, should the appeals court should affirm (that is, confirm) the lower court's decision in favor of Dr. Douglas, or should the appeals court reverse (that is, rule against Dr. Douglas)?  

Subway Cord Pull Case

Question: A subway passenger  is separated from her four year old child, leaving the child behind on the platform. She pulls the  emergency  brake  cord while  the  train  is  halfway  in  the tunnel.  Police file a criminal complaint against her for wrongly pulling the cord. Has she violated the law?

Legal Research on the Subway Pull Case

CASES AND OTHER AUTHORITY HOLDING PASSENGERS MAY PULL

Prosser on Subways, p. 54.- "A review of various cases reveals . the general rule is that a  customer should pull the cord only to 'prevent an accident or injury to a passenger'." 

Kramden v. Norton (Massachussetts 1993)- A passenger may pull the cord if a person falls to the tracks while the train is moving.

Costello v. Abbott (Ohio 1992)- a passenger may pull the cord if a person is caught in the train doors and is being dragged.

CASES AND OTHER AUTHORITY HOLDING PASSENGERS MAY NOT PULL

Cravath v.  Swaine  (New York 1972)- A passenger may not pull the cord when the passenger misses his stop.

Lupowitz v. Snaderhausen (New York 1981)- A passenger may not pull the cord when she is separated from a companion. 

Ajax v. Achilles (New York 1991)- A passenger may not pull the cord when there is a fire.

Oranqutan  v.  Silverback  (New York 1991)- A passenger may not pull the cord when there is a sick passenger.  The court stated,  "proper assistance from authorized personnel can only take place

when the train reaches the next station."

New York Transit Authority Code §223 (A)- "Pulling the emergency brake  cord when there is no emergency is a crime punishable by up to one year in prison."   

What is the Difference Between 'Options' and 'Alternatives'?

During the I FORESAW IT training, you may have wondered: what exactly is the difference between Options and Alternatives?  Here's a brief explanation.

When you work through the mnemonic, part of your task is to brainstorms as many possible solutions to the problem as possible.  These solutions are Options.  The goal here is to broaden thinking creatively, looking beyond the obvious.  Anything that might satisfy an Interest you've identified is fair game here.  It's precisely because most Options are not very good that we need to generate as many as possible. For example, when you decided to attend NYU, it was one of several Options you had.  Others included going to another MBA program, going full time, going to cooking school, going to writing school, law school, divinity school, joining the peace corp., apprenticing with a great business person, or staying where you were and working full time instead so you can advance more rapidly in your workplace. 

Alternatives simply means that you should consider each of the Options by comparing it to what you might do instead.  Each Option, is, of course, an Alternative in its own right, so in this sense there is some overlap between the terms.  But Alternatives means going a bit further and weighing each choice (including the choice of doing nothing) against what you might do instead.  In so doing, you are deliberately thinking about your Opportunity Costs. 

For example, If you were thinking of attending NYU to make more money, your best alternative may have been to continue to work full time instead, invest the money you would've spent on tuition in the market, and work hard to get a promotion early on.  Would this have satisfied your interest(s) better than NYU? If so, the alternative was superior- or, to use economic jargon, the Opportunity Cost of NYU was too high to justify attending.  

But don't we do this implicitly whenever we have a set of choices?  Yes and no.  Many students decide whether to go to NYU by simply asking 'can I afford the tuition, and will the degree increase my earning power?'  But even assuming money is the only consideration, focusing solely on tuition and future salary is a bad idea, because it ignores the value of other choices.  The true cost (that is, the Opportunity Cost) of an NYU education is usually the value of working full time and advancing faster,  and the return you might have had investing the tuition in a good five year investment. Alternatives is in the mnemonic to remind you explicitly to think about such things.

Right now the US is trying to decide whether to launch a satellite- called Trinia-  that would put a camera one million miles above the earth.  The Trinia satellite would send back a real time TV picture of the whole earth, which would be posted continually on the Internet.  The dollar cost is about $50 million. NASA is considering nine variations on this idea. Each of these nine ideas is an Option. There are other Options too, including spending the money on something else altogether- like breast cancer research, say,  or cutting the Federal budget by this amount.  The true cost of the Trinia satellite then is not $50 million but the best alternative to it. Is the work this satellite will do worth, say, a slightly better chance of curing breast cancer?  That is the question Alternatives forces us to consider. * * *

Critical Thinking about Selected Material in the Course so Far

"Neoclassical microeconomics says the goal is and should be to maximize material wealth and that we can do this best by assuming people are rational, self-interested wealth maximizers and by creating a system where those who value a thing most get it.  Such a system insures we make and divvy things up as efficiently as possible."

Falsifiable? Empirically true? Predictive? What do the words "value" and "efficient" mean? What political views do they imply?  DowPonto case illustrates danger of naively and exclusively relying on this approach. with little awareness of other human concerns.

"Neoclassical microeconomics is non-falsifiable, circular, empirically unsupported on many points, inaccurate in its predictions of human behavior, and value laden in ways that are often unfair and dehumanizing."

Predictive record of other systems compared with economics?   Dangers inherent in undue emphasis on 'fairness' and 'human decency'? 
Meaning of 'fairness' and 'dehumanization'?  Fairness, humanity and efficiency of other economic systems based on other theories of human behavior?  Experience of communist, socialist societies illustrates the danger of downplaying microeconomic insights.

"Ideo has developed an award winning shopping cart which is safer for kids, more convenient to shop with, and less prone to theft, at same cost."

Ignores or creates many problems. What interests does the design overlook? Requires stooping and bending, which may be hard for elderly and handicapped, requires use of plastic bags, which may be bad for the environment, requires people to park and wander, which may be very inconvenient in crowded urban stores; scanner on each cart may become a play thing for children; cart invites jungle gym play by kids. Baskets are attractive and easily stolen.

"To efficiently solve the Parking Lot space shortage, we should let employees bid for the right to parking spaces."

May hurt morale if employees feel they are being forced to spend more just to get to work after they were implicitly assured there would be parking for them.   The highest paid or wealthiest employees will get spaces and the least paid won't, unless they are willing to spend a huge percentage of their salary.  Some with health conditions may be particularly put out by this policy, which forces them to choose between their money or their health.  Poor morale may make any 'savings' realized by the proposal illusory as firm productivity drops.  

"To wisely and fairly solve the Parking Lot space shortage, we should work on a 'first come, first serve' basis.

Very inefficient; employees will have to waste time racing to work long before they need to be there, and circling around the lot waiting for others to leave. Time lost this way is not recovered by anyone.  Favors those whose other time is not valuable and who can afford to leave home early and not go out for lunch. May mean that some key employees are forced to waste time better spent at home or at the office. 
It's Another Conflict & Decision Making

Optional Extra Credit Assignment!

The "To the Editor!" Challenge! 

Here's an optional extra credit assignment that's worth up to 5 points on the class participation portion of your grade.  Submissions are due any time before the midterm 

For this challenge, pick an editorial or op-ed piece you strongly agree with.  Then, write a succinct, publishable letter to the editor that persuasively argues against the piece. (You do not need to submit this letter to the editor for publication, unless you want to.)

Alternatively, pick an editorial or op-ed piece you strongly disagree with.  Then, write a succinct, publishable letter to the editor that persuasively argues against the piece and send a copy to the editor for publication.  (You'll earn two extra credit points if the publication actually publishes it.)

Regardless of what you write, do not merely state that you disagree. Use critical reasoning to show why your view is closer to the truth or why the piece you are responding to is incorrect or unwise.

Regardless of what you write, attach a copy of the piece you are responding to with your letter.  
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