Stages of a Lawsuit

(background for your information- not on the exam)

Complaint and Service of Process

Answer (and, possibly, counterclaim)

Discovery

Interrogatories

Document production

Depositions

Motions

Procedural motions (e.g. discovery, venue, etc.)

Substantive motions (e.g. Summary Judgment)

Appeal of motion

Settlement Conference

Trial (before judge or jury)

Judgment or verdict

Appeal


Appeal


Enforcement of Judgment

Bidding For a Dollar

In a moment I will auction off an ordinary dollar bill. The bidding will begin at $0.10 and will proceed in increments of $0.10.  (No jumping, please.)  The bidding will be like any other auction, with one exception.  If you bid and you are the highest bidder, you will pay me your last bid and receive the dollar; if you bid and you are not the highest bidder, you will pay me your last bid and receive nothing.  For example, if Bob's last bid is $0.20, Sheila's last bid is $0.30, and yours is $0.40, Bob and Sheila will pay me $0.20 and $0.30 respectively and get nothing; and you will pay me $0.40 and get the dollar. While I will not actually collect the money, please treat the auction as if you were bidding real money.  You may not discuss this auction with anyone. 

Using I FORESAW IT to decide whether to Sue or Settle

Various studies confirm that medical patients who are 'difficult' survive better and longer than submissive patients. Dr. Bernard Siegel, a surgeon, writes that "unfortunately, most doctors want their patients to be submissive....But the patient who does that is not a good patient.... [Fortunately,] more and more patients are learning to participate in their own healing" by interviewing doctors carefully, demanding to be involved in the decision making process, learning all they can about their condition and viewing healing as their own responsiblity.  

The same might be said of a client in litigation.  A 'good' client is not a submissive one who goes along with whatever his attorney suggests, but one who takes an thoughtful, active interest in the ongoing decisions and looks for lawyers who will support him in coming to a wise outcome.  Notice that not every wise outcome means suing- The great lawyer and jurist Elihu Root once said that half the practice of any good attorney is to tell his client he is a fool and to quit. If you are a 'difficult' client in the best sense of the word, you will not passively accept the advice of an attorney who tells you what you want to hear and sues because you think this may be the right thing to do; you will insist that he tell you why he thinks it is best and ask him good questions about it.  Conversely, you will not simply decide not to sue because the lawyer says don't- you will insist on knowing why and what course of conduct he recommends to satisfy your needs instead.   

The I FORESAW IT mnemonic can help you be thoughtfully active in your approach to litigation, by reminding to ask a series of important questions each time you are trying to decide whether to sue or settle. Here's how.

Interests-  
Mine- What do I really want in this conflict, and why?  What do I really want this litigation to do for me?  Save face? Make me whole economically?  Protect my business franchise? Defend a matter of honor?  Win an apology? Knowing the answers to these questions will help me sue or settle for the right reasons.  They'll also help me communicate better with my attorney so he can help me better. 

My Adversary's- Similarly, what does my adversary want and why?  Knowing the answers will help me assess his resolve, his motivations, and his openness to settlement. 

Each Attorney-  The attorney's needs matter too, since it will influence how they do their work.  Does each care most about reputation? For toughness? For winning? For satisfied clients? Does each highly value Referral? Cash flow?  Victory in court? Ongoing relationship with client?  

Ours- Do my adversary and I have any common interests that can help see each other as more than enemies?

Factual 

Research-
What is the law?  What  does the  contract  say?  What is the standard?  What 

have juries  awarded in similar cases?  What is the   public   relations    effect 

likely to be?  What are the chances of victory?  Who is the judge?  How much experience has my attorney had in this matter?  What is my adversary's situation?  What are his resources?  What other effects will the litigation have (e.g. on our obligation to disclose the matter to shareholders?) What does my attorney charge? 

Options-
What creative settlement offers will we entertain?  Are there ways to satisfy our interests and our adversaries without protracted litigation?  What other ways are there that I can compensate my attorney?  Hourly?  Flat fee? 

Reactions

and 

Responses- 
How might our adversary react to vigorous litigation?  A settlement proposal? A proposal to mediate?  What if they intensify their legal efforts against us?  Delay?  Say "No?"  Appeal? What will we say?  Do?

Empathy

and Ethics
What is each adversary feeling and thinking? Can I really imagine it from their perspective for a little while?  Why do I seem so wrong to them?  What do they fear?  Hope?  Also, beyond the legalities, are there ethical dilemmas here that I may have stumbled into that they may be angry about?  Are there ethical dilemmas I will face going forward?  For example, what do we do if we know we're probably going to lose but settling now would hurt our stock price at an awkward moment? Are there ethical lines they may cross that we need to be ready for?  What if they use false allegations in the suit to alienate us from the public? 

Setting and

Scheduling
When and where will we litigation?  Discuss settlement?  Are there timing questions that matter?  

Alternatives

To Litigation
Are there other ways to influence them beyond litigation?  To influence us? For example, could we seek help from the government?  Could they leak our conduct to the press?  What is the Best and Worst alternative for each of us? What are the risks of losing?  The chance of winning? Are there Alternative Dispute Resolution processes we should use instead of litigation?  In addition to litigation?

Who
Who are the detached decision makers I should ask to help decide whether we sue or settle? Who else can influence this dispute?  The judge?  The jury?  They press? Senior managers for each side?  Major shareholders?  The market?  Government officials?  Customers?  Others? 

Independent

Criteria
What do detached decision makers on my side say about suing or settling? What do people whom we and our adversaries both respect think?  What do informal abiters say? What is customary conduct in this industry?  What do industry codes say is fair?  If a matter of principle is at stake, do people we both respect agree?

Topics, 

Targets

& Tradeoffs 
What is most I am willing to spend on litigation?  What is the most I am willing to settle for?  The least?  What issues are most important to me? An apology? Financial Compensation?  An agreement to cease certain conduct? 
What are the best creative solutions to this conflict?  What settlement offer, if any, will I open with?  Walkaway from? * * *

Should You Sue or Settle?  Some Safety Tips:

1.  
Use I FORESAW IT as a decision tool each time you consider 

the decision

2.
Set limits going in (i.e. set Targets)

3.        Seek a well-recommended lawyer who 

*clearly focuses on your Interests (e.g. he listens well,       asks you "why do you want this?" and looks for creative answers.) 

*welcomes hard questions and gives straight answers

4.
Include those Who are detached decision makers.

5.         Explore Alternative Dispute Resolution early  (including 

negotiation using creative Options).

Little-Known Litigation Facts

Percentage increase/decrease  in business litigation nationally since 1980: unknown

Average time needed from start of lawsuit to verdict, New York State: 48 months

Approximate percentage of cases costing litigants more than the amount at stake: 20%

Approximate number of lawsuits filed against DuPont annually: 900
Percentage of business contract disputes resolved without consulting lawyers: 90%
Percentage of cases that settle before trial: 90%

Average length of corporate loan agreement: 80 pages

Estimated average hourly billing rate,  partner, New York City law firm, 1998: $400

Estimated average hourly billing rate,  associate, New York City law firm, 1998: $200

Estimated average contingency fee, New York plaintiff's attorneys: 33% of settlement or verdict

Largest jury award in U.S. civil case: $10 billion
Eventual amount of settlement in that case: approximately $6 billion
Estimated average annual number of civil suits in which plaintiffs ultimately win over $10 million: <100

Initial award for plaintiff in McDonald's coffee spill case: $3.5 million

Amount of  McDonald's  liability after appeal:  $600,000

Portion of population in New York who are attorneys: 1 in 200
In Washington, D.C.: 1 in 25
In U.S.: 1 in 350

Between U.S. and Japan, nation with higher rate of  people with law degrees per capita: Japan
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